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" wife; CORNELIUS J. JENSEN and

husband and wifs; ROBERT BLATR and)
SARA BIATR, hushand and wife; )
BETTY WOODS; JOAW 5. WARD and
BETTY WARD, hushand and wile;
RICHARD WOLF and HELEN WOLF,

EIDSVOOE and JOYOE EIDEVOOE,
hnghand and wife; F. W. FRIESTLY -
and IRIS PRIESTLY, husband and

)

)

Chusband and wife:; MERLE K. . b}
)

)

INFME JTENTEN, huckand and wifar

CJOHN A. MARDESTCH and .
. EONICE MARDESICH, hushand and

wife; SVEIN NYHAMMER and BVA
NYHAMMEER, husband and wire; MARYIN
COTDEN and ANGELR GOLDEN, husbanc
and wife: TOM DEGAN and MARILIN
DEGAN, husband and wife; DAVID
WIGET and HOLLY WIGHT, husbkand
and wife; CHARLES F. LILL and

- ELEONORE M. LILL, husband and

}
]
}
)
}
)
)
}
i
)
wifs: RONALD RALVING, a single }
person; C. W. MeRNIGHT and MBRY )
ANN MeKNIGHT, husband angd wifa: )
JACK L. DIERDORFFT and WANDA H
DIERDORFF, Lusband cumdl wile; )
THERON COMPTON and FLORENCE )
COMFTON, hushand and wife; THOMAS )
)
}
}
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' W.' AVERTLL and LINDA AVERILL.,
" husband and wife: ERNEST MICHAERL

and ERTEKa MICHAEL, huzbhand and.
wifar; PAMELA FOSTER and SEIRLEY
MASER: and JAMES M. SHEA and -
CATHIFEN SHEA, husband apd wife,

Raspondernts,
v,

JOBR H. BINRS, IR. ang VIRGIRIA
BiNNE, husband and wife; BOWARD
ATMOUIST and SONIA AIMDUIST,
hosband and wifa: RUSSELL CASTHER
and PATTI CASTNER, Miaband mnd

- wife; HARTEY WAHL and MELINDA

WAHL, busband and wife:-

EDWARD FLICRK and IRENE FLICK,
nunkand and wif<ey FEITH DRIDLY
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and MARY AMW RTRLY, hucbapd
and wife; RICHARD E. RUST and

T
.

3 NARCY FOST, husband and wife;
% JAN I. PRAUDINS and TONMINA
. e . PRAUDINS, husband and wife;
THOMBS G. MAHAN and BETTY .JEAN
(Yg ' MAHAN, husband and wife: ROBERT

DRURY and DOROTHY DRURY, husband
and wife: ALAN KOHK and MARION
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I':; FKOBN, husband and wifa; JAMES

o TATE and JUDY TATE, husband and

e wifin: GRORCE B. ANKTHNS and

Bt DORLIS ADFINS, husband and wife:

"i; HELEN R. SCHERWIN: ALLCE BOBST;

[JA WOLPGANG FIUGE and ILSE FIUGE,

- husband and wife; ond WIrLIaM .

g LUNDH and VIcKY Lumm, hushand

N and wife,

i :

] Appellants. - Fingp__ MAR14 1688

?- . ' : The Thnig Arden Club and a number of homeowners in the
a—.-'.:'.‘_ o Innis Arden residential oukdivicion hreught a elass action suik
L | - | . .
'ji to compel other homaownera in the subdiviaion to comply with -

t amendments Lo tne. restr:l.cti\ra mutu.al =azements Wil I.J.u:.:.r .
i ..
i:r _prupetties which limit the  hedight af view—obmu:a.nq tre.erél. .
*\i ' chrube, brush and landseaping to roof level. On crose motions
il ' R .
i for ‘summary judgment, the trial court ruled tha amendments were
b
"t t properly adopted, within the u:rig:mal intent of the grantors, and
: ‘fﬁ ' -g&nmlly raasonable, and that the club had not waived and. was :
il
m _ not estopped’ from asmarting its right to amend,. and that .
e
L
4 n

enforcament of the amendments would not be an unconstitutional |

on

taking. The cour:t also authorized the appointment of a special

SETth

mactar ta cvarzea the application af the amemdmanta. Twfendant

homeowners appoal.
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The firpt and pringipal ecnteptiomn is that tha apapdmonts
were not adepted in cemplimnce with tha provisions of the

reastrictive murual easénents. For the [nnis Arden No. 1

davelopmant, the pavagraph in the samepents entitled "Terms of

Restrictions® reads:

Thasa Restrictive Mutua) Fasements af Innis
Arden =hall #m with tha 1and and shall he
‘binding upen all parties hereteo and all
perszons claiming under them, until August 1,
1956, at which bime sald Restrictivae Mutual
nasements atf Innls Arden shall be
awvtomatizally extended for succassive
periode af ten years unless the owner or
cuners of the legal title to not lesz than
sixty reaidence (not business) tracts, by an
| inetrument or instruments in writing, dely
signed and ackmowledged by them, tarminate
or amand =aid Modnal Bacsmenta in Ha far A=
thay pertain to residenca tracts, and such
tarminetion or amepdment chall becoms
effective upon tha filing of such lnstrument
instrumants for recezd in the office of
the tuditor of King Sounty, Washindgton.
The easements for Innis Arden Mo.

2 and No. 3 are similar.

-Appellants. argue that an amemdmpent anly hecames effactive
:d:l the sad aF tha 10 yrar ranewai pariad in uh‘h:‘h. i mn‘:\ﬂnj:\tna_ ‘
The olear and Gnambigueus languags of the eacements iz that
mmﬁdmun‘l:r.'hnamn nfﬁnctivm upon the £iling of suoh instrument
or instrumnnts fcr ra&nrd in +ha nffica af tha Auditur af Eing

Lnunty, wasningtnn.“ sea Gwinn v. ELnuvar, 56 Wn. 2d 612, 6i5, !

354 P.24 813 (1960).

Appallants neyt cnnﬁenﬂ the anendmentsz are invaliﬂ‘becaﬁse
£ome lots in.the development are excluded from the height
‘restriction. The excluded lots are located in outlying aress
' whers vegetation, no mnttéf how high, can not cbstruct the views

af pdmiralty Inlat and tha Olympie. Hnuntains beyond. Rest::ttiv. Ny

cnvenantu must hu :eusnnahla and reasnnahly applind, Thnznr .
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E’E% 'm. 38 Wn. xpp. 784, 707, €77 F.2d 787 (1084)9 ‘I:h-a
ig amandmants in this case resasonably apply anly to thuse lots upon.
4 t .
ﬁ - which view-obscurlng growth could oxlst.
wroot ‘ : . : '
?ﬁ' Appellents al=c contend respondents waived any right to
e : ‘ .
:@ control landacaping becsuse they did net timely exercize their
red ] o A .
#%, autherity onder the restristive sssemants to approve o
AT . . - . ] . . .
. ?% dicapprove building site planz. Waiver iz the voluntaiy and

intenticnal relinguishment of a known right. Wagner v, Wanner,

Prin? to the amendments,

‘nothing in the sasesents lhdicated raspondenfs had tha powar to

‘85 Wn.2d 84, 102, &21 P.2a 1278 (1980}.

Tcantrnl landsoaping, and thus no such right could have baan

ua.i'lmﬂ. Moradarar, thars fm no preat raspendents relinmuishad

e

their right to amend the original restrictions.

il

Appellﬂnl;s naxt c:\';mtand tha mandmants constitute an i !

attempt o take thair praperty without compensation 1n v;nlatiun‘ '?T
1y

of U.5. Const. amanﬂ.'ﬁ and amend. 14, and Wash. Const. art. 1, S

4 16. In this cnnnactiun, appcllants argue that the trial .. PEY

courk’s autharizatlnn of a Epeclal master to review reduesta fop
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relief from application of tne restrictions constitutes

: sufficient stata action to invoke the constitutional guarantees. E
:”%:\ ‘m c:m::'t & retention of juriadi::t.inn Lhrowshh o. spncial master -in : '
;g' ) 'n:der.tu‘furustall‘furtéer cnntruvergy ia an apprupziatg

Lﬁ' salution, aqd does nokt amount to significant, acktive state

&

invelvement. See Rennebec, Inc. v. Bank of the West, 26 wWn.2d

Yin, §a= P24 212 (1877). Accordingly, the conctituntianal

pravisions @0 not apply.
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Ce - Pinally, apﬁél:l.unts coptend the amendments are
mmagénéhle and not within the uriginai grantor’s intent.
.Prntect,inn uf the area‘s na.r'ing and mountain view is emimenkly
‘J:uamuna.bla., end zuch views very obwiously are and always. have
heen one af the principal attractions of the Tnmis Arden
devglopment . The gramtor’s intent, as evidencad by tha .
eagamentz, wms to protast honsowner vi'ews. ‘and theoss amandmwants
are cleariy within that intent.

: Tha jndgment i agfizmad.
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A mejority of the panel havitg .
dotarmined that this opinion wilt net £
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