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AGID, J. =~ Pursuant to restrictive covenants which apply
to property in the Tnnis Arden neighborhood, the trial court
ordered Eva and Henry Weber to top or remove a tree from their
property becsuse it blocked naighbors' views. The Webers appeal,
arguing that the trial court's order was bhased on an arroneous
finding that the tree was not a "grandfather tree." We have
carefully reviewed the record and find no exrror. Accordingly, we
affirm the trial) court.

I. FACTS

This case is an outgrowth of a lawsuit which was filed to
compel compliance with view-preserving covenants in Innis Arden.
This court upheld the validity of the covenants and the use of a
special master to review requests for relief from application
of the restrictions in MMMM. No.
20497-1-I (March 14, 1988).

Appellants (the Webers) and respondents (the Tillmans, the
Kollers, and the McCarthys, epllectively, the Tillmans) all live
in Innis Arden No. 3. The relevant portion of the covenant
restricting the height of vegetation in Innis Arden No. 3 states:

Tn order to preserve views of Puget Sound and
the Olympic Mountains from lots in sald subdivision,
all trees, shrubs, brush and landscaping, whether
native or planted, on residential lots in said
aubdivision shall be kept to a height no higher than
the highest point of tha roof surface nor higher than
the height of the house on each lot, whichever ise
lower. For this purpose, the height of a house shall

be measured from the highest point of the roof
aurfade to the lot grade which shall be the avarage
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of the highest and lowest ground elavations at
avtorior walls of the house. This amendment shall
apply only to those trees, shrubs and brush which in
any way obstruct the view of the sound and Olympics
from a nelghboring lot or loks. . . .

Thig instrument may be recorded when the owners of

180 lots in Innis Arden #3 have executed counterparts

thereof. Upon execution and recording of counterparts by

at lsast that number of lot owners, the Restrictive Mutual

Fasements for Innis Arden #3 shall thereupon be amended

and shall be binding and effective as to all resjdential

lots in Innis Arden #3.

The =pecial master protocol established by the trial court
permitted five grounds for relief from application of these
restrictions: (1) the tree existed prior to the subdivision and
trimming or topping to comply with the covenant would have
significant adverse effect on the ovarall health of the tree; (2)
the tree is necessary for soil stability and there ig no
rensonable alternative method of soil stabilization, and trimming
or topping would havé a significant adverse effact on the overall
nealth of the tree; (3} the tree provides a habitat for an
endangered species and trimming or topping would have a
significant adverse effact on the habitat; (4) the view
obetruction is de minimis: or (5) the special naster finds other
compelling grounds. In this case, the Webers sought relief under
exemption 1, the "grandfather tree" provision, hy demonsgtrating
that their trees existed and were view-blocking prier to 1951,
when the covenants became effective.

The ppecial master found that there were two view-blocking

cedar trees on the Webers' property but that they were hoth
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grandfather trees which were exempt from the covenants. The
Tillmans filed objections to the special master;s findings and
conclusions, and the trial court conducted a de nove hearing. At
the hearing, the Webers testified that they had wanted to
purchase a lot with trees on it. In February 1951, they
purchasaed lot 9 because it had four trees on it, including two
with double trunks. Mr. Weber testified that one tree was
retioved during construction of the house and another was
destroyed by a freeze in 1955. Mrs. Weber testified that the
three treea currently on their property were there at the time
they bought the )ot.

The Tillmans live across the street from the Webers and
bought their house from a previous owner in early 1958, Mr.
Tiilman tegtified that, at that time, there_were no trees on the
opposite side of the street that were higher than any of the
housas on the Webera' side of the street,

The Webers also presented the teatimony of an expert
vitness, James Barborinas, a certified arborist. Barborinas
testified that he examined three cedar trees on the Webers'
property to determine their ages. He stated that all three trees
displayed characteristics of native, rather than planted,
ocrnamental trees. In particula:, he testified th?t trees 1 and 2
(what the special master referred to as a single tree) are only
about 2 to 3 feet apart, a distance common in nature but uvnusual

for ornamental planting, anﬂ that the trees' branch growth
5
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directly out of the ground is consistent with native, not
planted, trees. He estimated that tree 1 ia 81 feet tall and at
leagt 51 years old and tree 2 is 73 feet tall and at least 48
years old. In photographs of this tree, they appear to be onhe
tree, having grown into a single crown. Tree 3 is located some
distance from trees 1 and 2.

After the hearing, the trial court found that trees 1 and
3 are grandfathar traes, that tree 2 is not a grandfather tree,
and that tree 3 has two sprouts. It ordered that: (1) trees 1
and 3 be pruned to the extent that the pruning would not
significantly adversely affect the health of thoss trees, (2)
that tree 2 ba removed or trimmed to rooftop height, and (3} that .
tree 3's sprouta.be removed or trimmed to rooftop height.

The Webers moved for reconsidaration of the order to top
tree 2. At the same time, they also requested an order that no
further thinning of trees 1 and 3 be required because of the
potential damage to those trees' health., They submitted a letter
from Barborinas in which he assessed the impact of the trial
court's findings and conclusions., The motion for recongideration
was danied, and the Webers appeal only the finding that tree 2 is
not a grandfather tree,

II. DISCUSSION
The Webers challenge finding of fact 2.3, which statés:

*Tree No. 2 is not established as a grandfather tree." Findings

of Ffact are reviewed to determine whather the findings are
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supported by substantial evidence, which is evidence in
gufficient quantum to persuade a fair~minded person of the truth
.uf the declared premise. ﬂgilgng_g;_ggginjﬁggL, 90 Wn.2a& 384,
390-391, 583 P.2d 621 (1978). An appellate court reviewing
findings based on cenflicting evidence need not conslder evidence
contrary to the findings and cannot weigh the evidence. Rather,
it must determiné whether the evidence most favorable to the
pravailing party supports the challenged findings. Structuralg

, 33 Wn. App. 710,

716, 658 P.2d 679 (1983).

Tn this case, the record contains conflicting evidence
about tree 2, but there is substantial avidence to support the
trial eourt's finding that it is not a grandfather tree.
Barborinas gave his opinion that tree 2 is old enough to be
grandfathered and supported his opinion with credible
cbsarvations, but the trial court was not required to accept that
npiniun in light of conflicting evidence. Thia is especially
true because Barborinas' opinionh as to the age of treé 2 was only
an estimate based on the sum of a ring count of a branch plus the
estimated age of the tree at the time that tha branch grew from
the trunk. Also, the photographs of the lot at the time the
Webers constructed their home do not show any double trunk trees
or even any trees that are physically close to each other. 1In
addition, My. Tillman testified that, at the time he purchased

his home in 1955, there were no view-blocking trees on the
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Webers'! property. The parties clearly have different
recollections of their neighborhood in the 1950s. Under these
circumstances, the trial court properly relied on the

photographic evidence to resolve the dispute,

Thus, there was substantial evidence from which the trial
court could reasonably find that trees 1 and 3 existed on the lot
before the Webers bought it but that tree 2 was planted or

sprouted later. This finding of fact, and the order based upon

it, will therefore not be disturbed on review.

Tha trial court is affirmed.




